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Freedom of pluralism of the
media: an Furopean value
waiting to be discovered?”
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Abstract

Art. 2 TEU codifies the basic values that the EU and its Member States are required
to respect and promote. While recent practice concentrate on the rule of law ad its
corollaries, other values still wait to be discovered. Among them, the principles of
media freedom and pluralism. This essay reflects on the importance of such values as
essential elements of an healthy democracy, and adds some suggestions on how they
should be protected in the legal order of the EU.
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1. Introduction

The path of European integration has always been marked by moments of growth
and moments of deep crisis. However, it is difficult to deny that in recent years we
have witnessed several extraordinary and unprecedented events. Among them, the
first withdrawal of a Member State (Brexit); another economic crisis due to the global
threat of the COVID-19 pandemic; the emergence of serious situations of breach

of the core liberal and democratic principles on which the Union is founded (art. 2

* This essay is intended for publication in the forthcoming book Le droit européen, sonrce de droits, sonrce du
droit. Etudes en Ihonnenr de Vassilios Skouris (C. Deliyanni-Dimitrakou-H. Gaudin-E. Prevedourou (eds.),
Mare & martin, 2022). The opinions presented in this paper are expressed by the author in a personal
capacity and do not represent those of the General Court of the EU.

L’articolo ¢ stato sottoposto, in conformita al regolamento della Rivista, a referaggio “a doppio cieco”.
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TEU), in particular the principle of the rule of law.

Each of these events, in turn, has called for extraordinary and unprecedented respons-
es. As regards the rule of law crisis, it is well known that the European institutions,
in particular the Commission and the Court of Justice, have gradually established
a strong reaction to Member States’ behaviors deemed contrary to the basic values
of the rule of law, with the result that the strict limits of the “intergovernmental”
response, codified in art. 7 TEU, have been overcome. This new approach is based
on art. 2 TEU in conjunction with other provisions of the TEU (art. 19) and the
Charter of Fundamental Rights of the European Union (art. 47: hereinafter: “the
Charter”) resulting, through traditional “Community” mechanisms such as infringe-
ment proceedings and references for a preliminary ruling, in the innovative case-law
of 2020 and 2021 concerning the protection of the independence and autonomy of
the judiciary'.

However, art. 2 TEU refers also to other values, no less important than the rule of
law, the interpretation and effectiveness of which, as a guideline for the conduct of
the Member States, is not yet of specific interest by the Commission or the Court.
In this short contribution dedicated to prof. Vassilios Skouris, attention will be paid
to the democratic principle, in conjunction with the principles of pluralism of information and
media freedom.

Indeed, in the recent Rule of Law Reports, the European Commission also deals with
media pluralism and media freedom?, based on the premise that «Media pluralism and
media freedom are key enablers for the rule of law, democratic accountability and the
fight against corruption»’. In our view, this confirms the traditional approach that an
information system characterised by media pluralism and freedom is a precondition
for the protection of the values typical of the rule of law. However, as confirmed by
the Commission’s lack of initiatives in this direction, it does not follow that matters
related to the independence of the media and media pluralism can be effectively ad-
dressed as part of the rule of law issues.

Against this background, in the light of a series of critical situations in some Member

' See inter alia CJEU, C-824/18, A.B. (2021), EU:C:2021:153; 14 July 2021 (interim measures order),
C-204/21 R, Commission v. Poland, EU:C:2021:593; C-791/19, Commiission v. Poland - Régime disciplinaire
des juges (2021) EU:C:2021:596; 27 October 2021 (Order of the Vice-President of the Court),
C-204/21, Commission v. Poland, EU:C:2021:878. For a critical analysis of the whole saga see L. Pech-P.
Wachowiec-D. Mazut, Poland’s Rule of Law Breakdown: A Five-Year Assessment of EUY (In)Action, in Hague
J Rute Law, 2021, 1.

> Communication from the Commission to the European Parliament, the Council, the European Economic and Social

Committee and the Committee of the Regions: 2021 Rule of Law Report. The rule of law situation in the Enrgpean
Union, Bruxelles, 2021, 15; Rule of law Report 2020, 17. In the 2021 Report, at 17, the Commission
underlines that «Vulnerabilities and risks increase when the political independence of media is under
threat, in the absence of regulation against political interference or when rules allow political actors to
own media».

> Rule of law Report 2021, 15.
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States that have raised concerns by the European Patliament * and the Commission?, I
will first assess the content of art. 2 TEU to clarify whether pluralism and independ-
ence of the media fall within its scope. Second, I will analyse whether it is possible to
devise a “systemic” reaction by the Union to threats to media pluralism ad freedom
currently existing in some Member States, also reflecting why until now such threats

have not been addressed effectively at European level.

2. Freedom and pluralism of the media as main pillars
of a democratic society

According to art. 2 TEU, «The Union is founded on the values of respect for human
dignity, freedom, democracy, equality, the rule of law and respect for human rights,
including the rights of persons belonging to minorities. These values are common
to the Member States in a society in which pluralism, non-discrimination, tolerance,
justice, solidarity and equality between women and men prevaily.

Although the wording of art. 2 does not expressly refer to the Member States as
the addressees of the obligation to comply with the values listed therein, it has long
been established in the case-law of the Court of Justice that «the European Union is
composed of States which have freely and voluntarily committed themselves to the
common values referred to in Article 2 TEU, which respect those values and which
undertake to promote themy®.

The principle of democracy is one of the core values of the EU (the «public order
of the Union) listed in art. 2 TEU. In turn, freedom of expression and information,
as well as media freedom and pluralism, are general principles of EU law, enshrined
in art. 11 of the Charter of Fundamental rights of the European Union’; Protocol
No. 29 on the system of public broadcasting in the Member States, annexed to the
Treaties, also refers to media pluralism, stating that «the system of public broadcasting
in the Member States is directly related to the democratic, social and cultural needs of
each society and to the need to preserve media pluralism».

As mentioned above, there is a close relationship between democracy and freedom

* See EP Resolutions of 22 April 2004 on the risks of violation in the European Union and particularly in Italy
of freedom of expression and information; of 25 September 2008 o concentration and pluralism in the media in
the European Union; of 7 September 2010 o journalism and new media — creating a public sphere in Europe; of
10 March 2011 on media law in Hungary; of 3 May 2018 on media pluralism and media freedom in the European
Union; of 25 November 2020 on strengthening media freedom: the protection of journalists in Europe, hate speech,
disinformation and the role of platforms.

> Rule of Law Report 2021, 17, with references to political pressures to media in Czechia, Malta, Slovenia,
Poland, Bulgaria, and Hungary.

¢ CJEU, C-791/19, Commission v. Poland - Régime disciplinaire des juges, cit., § 50.

7 See P. Wachsmann, Article 11, in F. Picod et al. (eds.), Charte des droits fondamentaux: de I'Union européenne,
Commentaire article par article, Brussels, 2020, 293 ss.; R. Mastroianni-G. Strozzi, Articolo 17, in R.
Mastroianni et al. (eds.) Carta dei diritti fondamentali del/’Unione Enropea, Milan, 2017, 217 ss.; L. Woods,
Article 11: Freedom of Expression and Information, in S. Peers et al. (eds.), The EU Charter of Fundamental
Rights, Oxford, 2014, 354 ss.; M. Brkan, Freedons of expression_and Artificial Intelligence: on_personalisation,
disinformation and (lack of) horizontal effect of the Charter, Maastricht Faculty of Law Working Paper, 1 ss.

"
MEAIA; AWS 102


https://cris.maastrichtuniversity.nl/en/publications/freedom-of-expression-and-artificial-intelligence-on-personalisat
https://cris.maastrichtuniversity.nl/en/publications/freedom-of-expression-and-artificial-intelligence-on-personalisat

Roberto Mastroianni

of information, since free media and a plurality of voices in society and in the media
are indispensable preconditions of, and essential safeguards for a healthy democracy®. As
pointed out by the Court of Justice of the European Union in Tele 2 Sverige, the fun-
damental right to freedom of expression guaranteed in art. 11 of the Charter «consti-
tutes one of the essential foundations of a pluralist, democratic society, and is one of
the values on which, under Article 2 TEU, the Union is founded»’.

In turn, the European Court of Human Rights underlined on many occasions that
the fundamental role of freedom of expression in a democratic society, in particular
where it serves to impart information and ideas to the public, «cannot be successfully
accomplished unless it is grounded in the principle of pluralism, of which the State is
the ultimate guarantor»'.

We will return to the link between democracy and pluralism of information when we
consider the relevance, in this context, of the right to free elections, also codified in
the Charter at art. 39. At this juncture, it is sufficient to point out that, also considering
the explicit reference to pluralism included in the final part of art. 11, media freedom
and pluralism are values that undoubtedly fall within the scope of art. 2 TEU, since

they are essential elements of democracy.

3. Media freedom backsliding: the need for a legislative
intervention

Turning to the current state of EU law, the principle of freedom and pluralism of the
media is now codified in art. 11, para. 2, of the Charter. If we compare art. 11 with
other international and European instruments dealing with freedom of expression
and information (art. 10 ECHR, art. 19 ICCPR), the most important difference lies
precisely in the emphasis that the Charter places on freedom and pluralism of the
media, not expressly mentioned in the other texts. It is true that the final wording of
the provision («The freedom and pluralism of the media shall be respected») is not
as forceful as that of the initial proposal tabled during the negotiations of the Char-
ter («The freedom and pluralism of the media shall be guaranteed»). However, it is
remarkable that among the various declinations of a multifaceted fundamental right
such as freedom of information, the drafters of the Charter have decided to place the

emphasis on the decisive role of mass media, in particular the audiovisual media, in

8 See European Commission, Public Consultation Summary Report, Annual Colloquium on

>

Fundamental Rights 2016 “Media pluralism and democracy”.
’ Joined cases C-203/15 and C-698/15, Tele 2 Sverige, EU:C:2016:790, § 93.

" BCHR, Informationsverein Lentia and Others v Aunstria, app. 13914/88 (1993), § 38; Centro Eurgpa 7
S.R.L. and Di Stefano v. Italy, app. 38433/09 (2012), § 129. Significantly, in the recent judgment of 31
August 2021, Associazione Politica Nazionale Lista Marco Pannella et Radicali Italiani v. Italy, app. 20002/13,
at § 82, the Court of Strasbourg underscored that «Uwe situation dans laquelle nne fraction économique ou
politique de la société peut obtenir une position de domination sur les médias andiovisuels et exercer ainsi une pression sur
les diffusenrs pour finalement restreindre lenr liberté éditoriale porte atteinte an role fondamental qu’est dans une société
démocratique celui de la liberté d'expression consacrée par Larticle 10 de la Convention, en particulier lorsqu’il s'agit de
communiquer des informations et des idées d'intérét général, que le public a de plus le droit de recevoir.
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accordance with the established case-law of the Court of Strasbourg''. The aim was
thus to highlight the importance of freedom and independence of the media as the
primary guarantee of a democratic system and as a prerequisite for the exercise of
other fundamental rights of citizenship, such as the freedom to vote referred to in art.
39, para. 2, of the Charter.

The decision to stress in the Charter the role and importance of media pluralism and
freedom is hardly surprising. In fact, even before the adoption of the Charter, the
principles in question have acquired greater relevance as general principles of EU law;,
inspired by art. 10 ECHR and the constitutional traditions common to the Member
States. In particular, in cases concerning the free movement of audiovisual services
in the internal market, the Court of Justice referred to the principle of pluralism of
information as an «overriding requirement relating to the general interest» suitable to
justifty Member States’ measures that hinder or restrict fundamental economic free-
doms protected by European Union law'?.

For instance, in the recent judgment Fuss/ Modestrafie Mayr, confirming its precedents,
notably S&y Osterreich'* and Vivendi", the Court underlined that «the preservation of
the pluralistic nature of the offer of television programmes, which is intended to
guarantee a cultural policy may constitute an overriding reason in the public interest
capable of justifying the restriction of the freedom to provide services». Consequent-
ly, «the safeguarding of the freedoms protected under Article 11 of the Charter of
Fundamental Rights, which in § 2 thereof refers to the freedom and pluralism of the
media, unquestionably constitutes a legitimate aim in the general interest, the impor-
tance of which in a democratic and pluralistic society must be stressed in particular,
capable of justifying a restriction on freedom of establishment».

The Explanations of the Praesidium annexed to the Charter point out that the second
paragraph of art. 11 «spells out the consequences of paragraph 1 regarding freedom
of the media», referring in particular to the above case law of the CJEU on the free
movement of audiovisual services and, as to public service media, to the already men-
tioned Protocol No. 29. The Explanations also refer to the Preamble of the Audio-
visual Media Services Directive (AVMSD)', and in particular to recital no. 8, which

""" See Associazione Politica Nazionale, cit., § 81, and case-law cited therein.

12 See inter alia CJEU, C-288/89, Stichting Collectieve Antennevoorgiening Gounda (1991); C-250/06, United
Pan-Eurogpe Commmnications Belginm and Others (2007), EU:C:2007:783, §§ 41-42, and C-336/07, Kabel
Deutschland Vertrieb und Service (2008), EU:C:2008:765, §§ 37-38. See also Opinion of A.G. Poiares
Maduro, 12 September 2007, C-380/05, Centro Eurapa 7 Srl, where he points out that «the application
of Community law in the area of national broadcasting services is guided by the principle of pluralism
and, moreover, assumes special significance where it strengthens the protection of that principle» (§

39).
5 CJEU, C-555/19 (2021), EU:C:2021:89, §§ 54-55.
1 CJEU, C-283/11 (2013), EU:C:2013:28, § 52.
5 CJEU, C-719/18 (2020), EU:C:2020:627, § 57

' Directive 2010/13/EU of the European Parliament and of the Council of 10 Match 2010 on the
coordination of certain provisions laid down by law, regulation or administrative action in Member
States concerning the provision of audiovisual media services (Audiovisual Media Services Directive),
OJ L 095 15.4.2010, 1, recently amended by Directive (EU) 2018/1808 of the European Patliament
and of the Council of 14 November 2018, OJ L. 303, 28.11.2018, 69-92. R. Mastroianni, Ia direttiva sui
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includes a reference to the principle of media pluralism'’. However, such reference is
not accompanied, in the text of the AVMSD, by any provision directly aimed at har-
monising national rules on media independence and freedom'.

It is also true that, according to the general rule enshrined in its art. 51, para. 1, the
provisions of the Charter are addressed to Member States insofar as they are «im-
plementing» EU law. It can therefore be argued that, when transposing the AVMSD,
Member States should ensure the widest possible protection of media freedom and
pluralism.

However, the reach of art. 11 of the Charter is potentially much broader. While the
Charter does not extend the competences of the Union as defined in the Treaties',
it primarily addresses the EU institutions: this includes not only the Court of Justice,
required to interpret EU legislation in accordance with the principles of media free-
dom and pluralism., but also the political institutions and therefore the European leg-
islator. Still, no Union act at present directly and effectively deals with the protection
of pluralism in the media, for example by outlawing dominant positions in the media
markets, nor is it concerned with preserving the freedom and independence of media
outlets.

Yet, the intrinsically transnational nature of broadcasting services implies that me-
dia freedom, media concentration, and media independence issues can hardly be ad-
dressed only at a national level. In addition, recourse to competition law may address
only some aspects of those issues®.

Thus, it is submitted that past negative experiences” and new troubling situations

emerging in other EU Member States® call for an urgent, common Eutropean solu-

servigi di media andiovisiv, Turin, 2011,

7 «It is essential for the Member States to ensure the prevention of any acts which may prove

detrimental to freedom of movement and trade in television programmes or which may promote the
creation of dominant positions which would lead to restrictions on pluralism and freedom of televised
information and of the information sector as a whole».

% While not expressly dealing with media freedom and pluralism, other provisions of the AVMSD

have an indirect impact on these principles; this is the case, in particular, of articles dedicated to
television programming “quotas” (art. 16), exclusive rights and short news reports (arts. 14 and 15);
also important is para. 2 of art. 30, according to which «Member States shall ensure that national
regulatory authorities or bodies exercise their powers impartially and transparently and in accordance
with the objectives of this Directive, in particular media pluralism». Finally, art. 7a of the revised
AVMSD recognises that Member States may take measures to ensure the appropriate prominence of
audiovisual media services of general interest, to meet objectives such as media pluralism, freedom of
speech and cultural diversity.

¥ Art. 6 TEU and art. 51, para. 2, of the Chatter

% See Regulation (EC) No. 139/2004 of 20 January 2004 on the control of concentrations between
undertakings Regulation, O] L 24, 1, art. 21. On the relationship between media pluralism and
competition law see K. Bania, The Role of Media Pluralism in the Enforcement of EU Competition Law,
Doctoral Thesis, EUI, Florence, 2015.

2t For the situation in Italy in the past years see Venice Commission, Opinion no. 309/ 2004 Comments

on the compatibility of the Gasparri Law with the Council of Europe Standards in the field of freedom of expression
and pluralism of the media, Strasbourg, 31 August 2005; R. Mastroianni, Media Pluralism in Centro Europa
7 srly or When Your Competitor Sets the Rules, in B. Davies - F. Nicola (eds.), EU Law Stories, Cambridge,
2017, 245.

2  For a critical analysis of the situation in Hungary and Poland see K. Cseres - M. Kozak, Media
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tion. In this gap, the European Citizen Initiative («<ECI») for Media Pluralism® in 2015
aimed to promote the adoption of EU legislation to ensure the independence of the
media from political and economic interests. Such Initiative, however, did not reach
the minimum number of signatoties required by Regulation 211/2011*". Also, the Eu-
ropean Parliament has repeatedly called for EU action in the area of media pluralism.
For instance, in its Resolution of March 10th, 2011, the European Parliament called
upon the Commission to propose a legislative initiative, making use of its competenc-
es in the fields of the internal market, competition, and audio-visual policy, with a
view to defining at least the minimum standards of media pluralism that all Member
States must meet™.

Despite these calls by the European Parliament and by civil society, no compromise
has been found at the political level and no legislative proposal to harmonize national
media ownership regulations and conflicts of interests has been formally tabled to
that effect. As the Commission holds a monopoly in proposing EU legislation to
harmonize national laws to foster the functioning of the internal market, its failure
to submit a proposal has halted any prospect of enacting EU legislation to promote
media pluralism®.

Leaving aside the political challenges, scholars have argued that, from the legal point
of view, the EU lacks a clear legislative competence to regulate media pluralism is-
sues”. This argument remains unpersuasive. Suffice it to say, for the purpose of this
short contribution, that differences in Member States’ legislations on matters such as
media independence, restrictions on media ownership by persons holding public of-
fice, and contrast to dominant positions in the mass media markets are evident threats
to the functioning of the internal market. In fact, these forms of market dominance
may negatively impact the decision of undertakings from other Member States to
establish or invest in the Member State in question. This situation may trigger an
EU competence to adopt legislation under the articles of the Treaties on approxima-
tion of national laws for the functioning of the internal market (arts. 53, 62 and 114
TFEU).

pluralism and (EU) competition law: what role (EU) competition rules play in fostering media pluralism in the Member

States?, in acelg.nva.nl, 15 April 2021.

B medjainitiative.eu/ our-history.

#  Regulation (EU) No. 211/2011 of the European Parliament and of the Council of 16 February
2011 on the citizens’ initiative, O] L. 65, 11.3.2011, 1-22.

» See European Parliament Resolution on Media Law in Hungaty, Eur. Parl. Doc. PVII_TA(2011)0094
(2011), § 6.

% On the failed attempt to intervene with an EU Directive harmonizing European laws governing

media ownership in the early ‘90s, see A.]J. Harcourt, EU Media Ownership Regulation: Conflict over the
Definition of Alternatives, in . Common Mpgt. Stud., 2002, 369; R. Craufurd-Smith, Rethinking European
Union Competence in the Field of Media Ownership: The Internal Market, Fundamental Rights and European
Citizenship, in Enr. L. Rev. 2004, 652.

7 A. Garcia Pires, Media Pluralism and Competition, in Eur. |. Law Econ., 2017, 255.

% See R. Mastroianni, Promoting Information Pluralism Through EU Law: Regulation of Competition Law in the
Audiovisual Sector?, in B. Cortese (ed.), EU Competition Law, Zuidpoolsingel, 2013, 333.

# It is worth emphasizing that EU legislation already features a provision of approximation of

national laws designed to promote the functioning of the internal market and to ensure the protection
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4. Media freedom and pluralism as precondition to free
elections in the Member States: arts. 11 and 39 of the
Charter read together

Pending a desirable EU legislative intervention, that appears recently to have regained
the attention of the Commission as part of the new European Democracy Action
Plan®, what immediate response could be devised to curb media freedom and plu-
ralism backsliding in Member States? As those values are referred to in art. 2 TEU,
it is certainly possible to rely on the mechanism of control and sanction codified in
art. 7 TEU, but its limited effectiveness as an instrument of pressure against systemic
situations of infringement has become self-evident in recent times. It is therefore ap-
propriate to consider further avenues. Would it be possible to resort to the traditional
instruments of EU law available to the Commission (infringement proceedings) or
national courts (disapplication of incompatible national rules following, if necessary,
a reference for a preliminary ruling) in the presence of a clear threat to media free-
dom and pluralism in one Member State? In my opinion, two solutions are currently
available: one that I would call #aditional, and another one that I would call zznovative.
The first solution focuses on the relationship between the independence and plurality
of the media and the functioning of the internal market. As I have already highlight-
ed, national rules that do not prevent the control of the media, in particular of public
service television, by persons present on the political scene (e.g., because they hold
government positions), or does not effectively outlaw positions of dominance’, or
does not adequately guarantee the independence of the national regulatory author-
ities, may significantly hinder the exercise of the fundamental economic freedoms
guaranteed by EU law. In these circumstances, domestic regimes are likely to discour-
age media outlets from other Member States from establishing a commercial presence
in the host country.

Therefore, the assessment of the conformity with EU law of a national rule on me-
dia freedom and pluralism could follow this #raditional approach, reinforced by the
relevance that the values in question assume in the EU legal order with their presence
among the basic provisions of the TEU and the Charter. In practice, traditional rem-
edies available under EU law — in particular, infringement procedures - may intervene
if it is considered that the domestic rules on media ownership or control do not allow
the penetration of national markets by entities established in other Member States. In

this case, the principles of pluralism and independence of the media would not have,

of media pluralism: that is the case of already mentioned art. 30 of the AVMSD, adopted with legal
basis in arts. 52 and 63 TFEU.

" In January 2022 the Commission has launched a public consultation with the aim of adopting a new

proposal of regulation, with legal basis in art. 114 TFEU, in the final part of 2022 (Media Freedom Act).

According to the Commission, the new rules will set out a mechanism to increase the transparency,
independence and accountability of actions affecting media markets, freedom and pluralism within the
EU. The contours of such an initiative, for instance whether they will address key issues like ownership
limits and conflicts of interest, are at the moment unclear.

' Tt is important to recall that in mass media markets dominant positions ate per se at odds with the

principles enshrined in art. 11 of the Charter, no abuse being necessary.
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as in the traditional case-law of the CJEU, a “defensive” role vis-a-vis entities from
other Member States, but also an “offensive” one, i.e., reinforcing rather than weak-
ening the binding force of the rules on the internal market by “entrusting” them with
protection of the values codified in art. 2 TEU and in the Charter.

The second, more znnovative solution can be found within the boundaties of the Char-
ter. It may be useful to refer to its art. 39, devoted to the Right to vote and to stand as
a candidate at elections to the European Parliament. 1f the first paragraph does not appear
relevant for our purposes, the second paragraph, which reaffirms to a large extent the
contents of art. 14, para. 3, TEU, appears noteworthy, in that it states that «Members
of the European Parliament shall be elected by direct universal suffrage in a free and
secret ballot.

In essence, that provision codifies the right of European citizens to express their
vote in an electoral process that is characterized by both freedom and secrecy. This
provision reaffirms, albeit in a different wording, the text of art. 3 of Protocol 1 to
the ECHR, which codifies the right to free elections™. As a general rule (art. 52, para.
3), in case of provisions of the Charter that contain rights corresponding to rights
guaranteed by the Convention, the meaning and the scope of those rights shall be
the same of those laid down by the said Convention, as interpreted by the European
Court of Human Rights™.

From the case law of the Court of Strasbourg it emerges that a strong connection
exists between the right to be informed and the right to free elections. Indeed, an
election process is «free» if the electorate’s choice is based on access to the widest
possible range of proposals and ideas and if misleading information does not affect
the outcome of the election. In sum, access to correct information is a precondition
for an informed and free exercise of the right to vote. For instance, in Bowman ».
United Kingdonr* the ECtHR found that «Free elections and freedom of expression,
particularly freedom of political debate, together form the bedrock of any demo-
cratic system. The two rights are inter-related and operate to reinforce each other:
for example, freedom of expression is one of the conditions necessary to ensure the
free expression of the opinion of the people in the choice of the legislature. For this
reason, it is particularly important in the period preceding an election for opinions and
information of all kinds to be permitted to circulate freely». Many other international
documents insist on the close link between media freedom and pluralism, on the one

hand, and the right to free elections, on the othet™.

2 «High Contracting Parties undertake to hold free elections at reasonable intervals by secret ballot,

under conditions which will ensure the free expression of the opinion of the people in the choice of
the legislature».

»  Explanations relating to the Charter of fundamental rights, art. 52: «The reference to the ECHR
covers both the Convention and the Protocols to it. The meaning and the scope of the guaranteed rights
are determined not only by the text of those instruments, but also by the case-law of the European
Court of Human Rights».

3 ECHR, app. 24839/94 (1998), § 42, Eur. H.R. Rep. 1998-1; see also Associazione nagionale, cit., § 85.

*  See inter alia Human Rights Committee of the United Nations, General Comment on the Right

to Participate in Public Affairs, Voting Rights and the Right of Equal Access to Public Service Under
Article 25 of the ICCPR, UN. Doc. CCPR/C/21/Rev.1/Add.7 (July 12, 1996); United Nations (UN)
Special Rapporteur on Freedom of Opinion and Expression, the Organization for Security and Co-
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In conclusion, it is submitted art. 39, para. 2, of the Charter, read in connection with
art. 11, para. 2, thereof and with art. 2 TEU, requires that (national) procedures for the
elections of the members of the European Parliament take place in an environment
where voters have access to a plurality of information sources. This calls for freedom
of press to inform the public and the ability of media to comment on public issues
without censorship or restraints. In this context, ownership rules are key: the exist-
ence of monopolies or dominant positions in mass media markets, as well as direct
or indirect control of large mass media outlets by the executive or by leading political
parties, is by definition at odds with the obligations that the Charter imposes on Mem-
ber States. The latter are under a positive obligation to remove any obstacles to the free
exercise of the right to vote.

This is not, however, a complete answer to the question of whether the Charter
may help to find an innovative solution to our problem. It remains to be determined
whether a situation where the right to free elections is allegedly undermined by the ab-
sence of a free and pluralistic media environment falls within the field of application
of the Charter. As already pointed out, the provisions of the Charter are addressed
to the Member States only when they are implementing EU law. According to the
Court’s settled case-law, the fundamental rights guaranteed in the legal order of the
European Union are applicable in all situations governed by European Union law, but
not outside those situations™.

Arguably, the Charter can be deemed applicable to a situation such as the one de-
scribed above. Indeed, art. 1, para. 3, of the 1976 Act concerning the election of
the members of the European Parliament by direct universal suffrage, requires that
such elections be «free». Thus, when Member States adopt legislation for the electoral
procedure - as required by art. 8, para. 1, of the same Act” - they undoubtedly act
within the «scope of application» of EU law. Therefore, they must comply with the
Charter, including the obligation, arising from arts. 11 and 39 thereof, to put in place
a regulatory and institutional framework that promotes a free, independent and di-
verse media and is able to provide voters with access to comprehensive, accurate and
reliable information about parties and candidates and, accordingly, to make informed
political choices.

Moreover, regard must be had to Delvigne, a judgment of the Grand Chamber of the
Court of Justice presided by prof. Skouris®. On that occasion, the Court found that
national legislation, which deprived persons convicted of serious offences of their

right to vote, fell within the scope of the Charter. When examining the plea of inad-

operation in Europe (OSCE) Representative on Freedom of the Media, and the Organization of
American States (OAS) Special Rapporteur on Freedom of Expression, Joint Declaration on Freedom
of Expression and Flections in the Digital Age (30 April 2020).

% CJEU, C-617/10, Akerberg Fransson (2013), EU:C:2013:105, § 19, and order of 11 January 2017,
C-508/16, Boudjellal, EU:C:2017:6, § 17. See K. Lenaerts - J.A. Gutiérrez-Fons, The Place of the Charter in
the EU Constitutional Edifice, in S. Peers et al. (eds.), The EU Charter of Fundamental Rights, Oxford, 2014,
1560.

37

«Subject to the provisions of this Act, the electoral procedure shall be governed in each Member
State by its national provision».

% CJEU, C-650/13, Delvigne (2015), EU:C:2015:648.
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missibility, raised by some Member States, that the case was outside the scope of EU
law and thus of the Charter, the Court clarified that, first, under art. 8 of the 1976
Act, the electoral procedure in each Member State is to be governed by national pro-
visions; second, that Member States are bound by the obligation, set out in art. 1, para.
3, of the 1976 Act read in conjunction with art. 14, para. 3, TEU, to ensure that the
election of Members of the European Parliament is by direct universal suffrage and
is free and secret. The Court concluded that «Consequently, a Member State which,
in implementing its obligation under Article 14(3) TEU and Article 1(3) of the 1976
Act, makes provision in its national legislation for those entitled to vote in elections
to the European Parliament to exclude Union citizens who, like Mr Delvigne, were
convicted of a criminal offence and whose conviction became final before 1 March
1994, must be considered to be implementing EU law within the meaning of Article
51(1) of the Charter»”.

Obviously, the case just mentioned presents many differences with the problem we
are addressing here. I believe, however, that it is not difficult to extend the same
reasoning of the Court to the right of citizens to free elections, protected by art. 39,
para. 2, of the Charter and reaffirmed in art. 1, para. 3, of the 1976 Act. Admittedly,
neither the Treaties nor the Act of 1976 regulate in a complete manner the cases of
ineligibility to stand as a candidate in the elections to the European Patliament, leaving
a margin of discretion to the Member States. However, such discretion should be ex-
ercised respecting the basic values of EU law: national rules that do not exclude, from
the right to stand as a candidate, persons who hold positions of control in the media,
or gives the government in office control of the public broadcasters or the authorities
responsible for monitoring the activities of media outlets during the election period,
arguably realize a violation of the European democratic and constitutional parameters
mentioned above.

This line of reasoning, in turn, raises several issues. Could it be argued that arts. 39
and 11 of the Charter, read in conjunction with art. 1, para. 3, of the 1976 Act, create
an obligation on the Member States to prevent the electoral process from being “pol-
luted” by an information system that is unbalanced in favour of certain candidates?
Could the European Commission open infringement proceedings against the Mem-
ber State in question? Could a national court refer questions to the Court of Justice
for a preliminary ruling in a dispute concerning an alleged imbalance between the par-
ties taking part in the European elections? I believe those questions call for answers, as
those answers could effectively flesh out the other values protected by art. 2 TEU, to

which Vassilios Skouris has masterly devoted several years of his service at the Court.

¥ Tvi, § 33.
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