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In the case of Sekmadienis Ltd. v. Lithuania,
The European Court of Human Rights (Fourth Section), sitting as a
Chamber composed of:
Ganna Yudkivska, President,
Vincent A. De Gaetano,
Faris Vehabovic,
Egidijus Kiris,
Carlo Ranzoni,
Georges Ravarani,
Péter Paczolay, judges,
and Marialena Tsirli, Section Registrar,
Having deliberated in private on 12 December 2017,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 69317/14) against the
Republic of Lithuania lodged with the Court under Article 34 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(“the Convention”) by a Lithuanian limited liability company,
Sekmadienis Ltd. (“the applicant company”), on 20 October 2014.

2. The applicant company was represented by Mr K. Liutkevicius, a
lawyer practising in Vilnius. The Lithuanian Government (“the
Government”) were represented by their Agent, Ms K. Bubnyteé.

3. The applicant company alleged that there had been an interference
with its right to freedom of expression, contrary to Article 10 of the
Convention, on account of the fact that it had been fined for publishing
advertisements deemed to be contrary to public morals.

4. On 8 September 2016 the application was communicated to the
Government.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicant company is a limited liability company established
under Lithuanian law with its registered office in Vilnius.
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A. Advertisements run by the applicant company

6. In September and October 2012, for about two weeks, the applicant
company ran an advertising campaign introducing a clothing line by
designer R.K. The campaign featured three visual advertisements which
were displayed on twenty advertising hoardings in public areas in Vilnius
and on R.K.’s website (hereinafter “the advertisements”™).

7. The first of the three advertisements showed a young man with long
hair, a headband, a halo around his head and several tattoos wearing a pair
of jeans. A caption at the bottom of the image read “Jesus, what trousers!”
(Jézau, kokios tavo kelnés!).

8. The second advertisement showed a young woman wearing a white
dress and a headdress with white and red flowers in it. She had a halo
around her head and was holding a string of beads. The caption at the
bottom of the image read “Dear Mary, what a dress!” (Marija brangi, kokia
suknelé!).

9. The third advertisement showed the man and the woman together,
wearing the same clothes and accessories as in the previous advertisements.
The man was reclining and the woman was standing next to him with one
hand placed on his head and the other on his shoulder. The caption at the
bottom of the image read “Jesus [and] Mary, what are you wearing!” (Jézau
Marija, kuo cia apsirenge!).

B. Proceedings before the State Consumer Rights Protection
Authority

10. On 28 September and 1 October 2012 the State Consumer Rights
Protection  Authority  (Valstybiné  vartotojy  teisiy  apsaugos
tarnyba — hereinafter “the SCRPA”) received four individual complaints by
telephone concerning the advertisements. The individuals complained that
the advertisements were unethical and offensive to religious people.

11. After receiving those complaints, the SCRPA asked the Lithuanian
Advertising Agency (Lietuvos reklamos biuras — hereinafter “the LAA”), a
self-regulation body composed of advertising specialists, to give an opinion
on the advertisements. On 2 October 2012 a seven-member commission of
the LAA decided by five votes to two that the advertisements breached the
General Principles and Articles 1 (Decency) and 13 (Religion) of the Code
of Advertising Ethics (see paragraph 37 below). The LAA commission held:

“In the commission’s view, the advertisements may lead to dissatisfaction of
religious people. [The advertisements might be seen as] humiliating and degrading
people because of their faith, convictions or opinions. Religious people always react

very sensitively to any use of religious symbols or religious personalities in
advertising, so we suggest avoiding the possibility of offending their dignity.

In this case the game has gone too far. (Siuo atveju uzsizaista per daug.)
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Humour is understandable but it can really offend religious people. We suggest
finding other characters for communicating the uniqueness of the product.

It is recommended ... to have regard for the feelings of religious people, to take a
more responsible attitude towards religion-related topics in advertising, and to stop the
dissemination of the advertisements or change the characters depicted therein.”

12. On 8 October 2012 the SCRPA received a complaint from a law firm
in Kaunas concerning the advertisements. The complaint stated that the
advertisements degraded religious symbols, offended the feelings of
religious people and created “a danger that society might lose the necessary
sense of sacredness and basic respect for spirituality” (kyla pavojus
visuomenei nustoti biitinos sakralumo pajautos ir elementarios pagarbos
dvasingumui). It asked the SCRPA to fine the applicant company and to
order it to remove the advertisements as being contrary to public order and
public morals.

13. The SCRPA forwarded the aforementioned complaints and the LAA
opinion (see paragraphs 10-12 above) to the State Inspectorate of Non-Food
Products (Valstybiné ne maisto produkty inspekcija — hereinafter “the
Inspectorate”). On 9 October 2012 the Inspectorate informed the applicant
company that the advertisements were possibly in violation of
Article 4 8 2 (1) of the Law on Advertising as being contrary to public
morals (see paragraph 34 below). It stated:

“The Inspectorate, having examined the material presented to it, is of the view that
the advertisements use religious symbols in a disrespectful and inappropriate manner.
Religious people always react very sensitively to any use of religious symbols or
religious personalities in advertising. The use of religious symbols for superficial
purposes may offend religious people. Advertisements must not include statements or
visuals which are offensive to religious feelings or show disrespect for religious
people.”

14. The applicant company submitted written explanations to the
Inspectorate. It firstly submitted that in the advertisements the word “Jesus”
was used not as an address to a religious personality but as an emotional
interjection which was common in spoken Lithuanian, similar to “oh my
God!”, “oh Lord!”, “God forbid!” (Dievuliau, Viespatie, gink Dieve) and
many others. The applicant company argued that, because of its common
use to express one’s emotions, that word had lost its exclusively religious
significance. It further submitted that the people depicted in the
advertisements could not be unambiguously considered as resembling
religious figures, but even if they were, that depiction was aesthetically
pleasant and not disrespectful, unlike various kitschy and low-quality
religious items typically sold in markets. It further contended that, in the
absence of a State religion in Lithuania, the interests of one
group — practising Catholics — could not be equated to those of the entire
society. It lastly submitted that the LAA opinion had been based on
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emotional assessment but not on any proven facts, as demonstrated in
particular by such phrases as “religious people always react very sensitively
to any use of religious symbols or religious personalities in advertising” or
“the game has gone too far” (see paragraph 11 above). The applicant
company therefore argued that the advertisements had not breached any law
and that holding to the contrary would be detrimental to the right to freedom
of thought and expression, protected by the Constitution.

15. On 27 November 2012 the Inspectorate drew up a report of a
violation of the Law on Advertising against the applicant company. The
report essentially repeated the contents of the Inspectorate’s previous letter
to the applicant company (see paragraph 13 above), adding that
“advertisements of such nature offend[ed] religious feelings” and “the basic
respect for spirituality [was] disappearing” (nelieka elementarios pagarbos
dvasingumui). It was forwarded to the SCRPA.

16. On 29 January 2013 the SCRPA asked the Lithuanian Bishops
Conference (Lietuvos vyskupy konferencija), which is the territorial
authority of the Roman Catholic Church in Lithuania, for an opinion on the
advertisements. On 5 March 2013 the latter submitted the following
opinion:

“Religious symbols are not just simple signs, pictures or logos. In the Christian
tradition, a religious symbol is a visible sign representing the invisible sacred reality.

The advertisements ... make both visual and written references to religious sacred
objects, such as a rosary, the names of Jesus and Mary, and the symbol of the Pieta.

Christ and Mary, as symbols of faith, represent certain moral values and embody
ethical perfection, and for that they are examples of appropriate behaviour and
desirable life for the faithful. The inappropriate depiction of Christ and Mary in the
advertisements encourages a frivolous attitude towards the ethical values of the
Christian faith, and promotes a lifestyle which is incompatible with the principles of a
religious person. The persons of Christ and Mary are thereby degraded as symbols of
the sacredness of the Christian faith. For that reason, such depiction offends the
feelings of religious people. The degrading and distortion of religious symbols by
purposely changing their meaning is contrary to public morals, especially when it is
done in pursuit of commercial gain, and must therefore not be allowed, in line with
Article 4 of the Law on Advertising.”

17. On 21 March 2013 the SCRPA held a meeting in which
representatives of the applicant company, the State Inspectorate of
Non-Food Products and the Lithuanian Bishops Conference participated. A
representative of the Bishops Conference repeated its previous position (see
paragraph 16 above) and stated that it had received complaints from about a
hundred  religious individuals concerning the  advertisements.
Representatives of the applicant company also expressed essentially the
same position as in their previous submissions to the Inspectorate (see
paragraph 14 above). They in particular argued that the people depicted in
the advertisements differed in several aspects from the depiction of Jesus
and Mary in religious art, and that an educated and cosmopolitan society
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would not equate every picture with such art. They further submitted that
the advertisements had relied on wordplay and they had been meant to be
funny but not to offend anyone.

18. On the same day the SCRPA adopted a decision against the
applicant company concerning a violation of Article 4 § 2 (1) of the Law on
Advertising (see paragraph 34 below). It noted that the concept of “public
morals” was not defined in any legal instruments, but it necessarily implied
respect for the rights and interests of others. It also stated that “advertising
must be tasteful and correspond to the highest moral standards” and that
“advertising which might humiliate or degrade people because of their faith,
convictions or opinions must be considered immoral and unacceptable”. The
SCRPA considered that “the elements of the advertisements taken
together — the persons, symbols and their positioning —would create an
impression for the average consumer that the depicted persons and objects
were related to religious symbols”. It further stated:

“When determining whether the use of religious symbols in the present case was
contrary to public morals, [the SCRPA] notes that religious people react very
sensitively to any use of religious symbols or religious persons in advertising,
especially when the chosen form of artistic expression is not acceptable to
society — for example, the bodies of Jesus and Mary are adorned with tattoos. [The
SCRPA] also agrees with the Lithuanian Bishops Conference that the use of religious
symbols for commercial gain in the present case exceeds the limits of tolerance. [The
SCRPA] considers that using the name of God for commercial purpose is not in line
with public morals. With that in mind, [the SCRPA] notes that the inappropriate
depiction of Christ and Mary in the advertisements in question encourages a frivolous
attitude towards the ethical values of the Christian faith, promotes a lifestyle which is
incompatible with the principles of a religious person, and that way the persons of
Christ and Mary are degraded as the sacred symbols of Christianity ...

In addition, the inappropriate depiction of Christ and Mary in the advertisements
was not only likely to offend the feelings of religious people but actually offended
them because [the SCRPA] has received complaints about them ... and the Lithuanian
Bishops Conference has received a letter expressing dissatisfaction of the [nearly a
hundred] religious individuals, which demonstrates that the feelings of religious
people have been offended.

It must be emphasised that respect for religion is undoubtedly a moral value.
Accordingly, disrespecting religion breaches public morals.”

19. Accordingly, the SCRPA concluded that the advertisements had
breached Article 4 § 2 (1) of the Law on Advertising (see paragraph 34
below). When determining the penalty, it took into account several
circumstances: the advertisements had been displayed in public places and
must have reached a wide audience, and there had been complaints about
them; at the same time, the advertisements had only been displayed for a
few weeks and only in the city of Vilnius; the applicant company had
stopped displaying them after it had been warned by the authorities, and it
had cooperated with the SCRPA; it had been the first such violation
committed by the applicant company. As a result, the applicant company
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was given a fine of 2,000 Lithuanian litai (LTL — approximately 580 euros
(EUR); see paragraph 36 below).

C. Proceedings before courts

1. Vilnius Regional Administrative Court

20. The applicant company brought a complaint concerning the
SCRPA’s decision (see paragraphs 18 and 19 above) before an
administrative court. It argued that the persons and objects shown in the
advertisements were not related to religious symbols: neither the characters
themselves nor their clothes, positions or facial expressions were similar to
the depiction of Jesus Christ and the Virgin Mary in religious art; the only
physical similarity was the long hair of the man but every man with long
hair could not be presumed to be a depiction of Jesus. The applicant
company also submitted that the expressions “Jesus!”, “Dear Mary!” and
“Jesus [and] Mary!” were widely used in spoken language as emotional
interjections, and the advertisements had used them for the purpose of
wordplay, not as a reference to religion.

21. The applicant company further argued that the Law on Advertising
did not explicitly prohibit all use of religious symbols in advertising but
only when such use may offend the sentiments of others or incite hatred (see
paragraph 34 below). It submitted that the advertisements were not
offensive or disrespectful in any way, and that the SCRPA had not justified
why they “exceeded the limits of tolerance” or why “using the name of God
for commercial purposes [was] not in line with public morals” (see
paragraph 18 above). The applicant company also submitted that complaints
by a hundred individuals (see paragraphs 10, 12 and 17 above) were not
sufficient to find that the majority of religious people in Lithuania had been
offended by the advertisements.

22. Lastly, the applicant company submitted that the advertisements
were a product of artistic activity and were therefore protected freedom of
expression, guaranteed by the Constitution.

23. On 12 November 2013 the Vilnius Regional Administrative Court
dismissed the applicant company’s complaint. The court considered that the
SCRPA had correctly assessed all the relevant circumstances (see
paragraphs 18 and 19 above), and concluded that “the form of advertising
used by [the applicant company was] prohibited because it distort[ed] the
main purpose of a religious symbol (an object of religion) respected by a
religious community — that purpose being to refer to a deity or to holiness”.

2. Supreme Administrative Court

24. The applicant company appealed against that decision. In its appeal
it repeated the arguments raised in its initial complaint (see
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paragraphs 20-22 above). It also provided four examples of other
advertisements for various products which had depicted religious figures,
religious symbols and Catholic priests — one of those was an advertisement
for beer depicting a wooden figure of Jesus, common in the Lithuanian folk
art (Rapintojélis). The applicant company argued that such examples
strengthened its argument that the use of religious symbols in advertising
was not prohibited as such, unless it was offensive or hateful —and it
submitted that its advertisements did not fall into either of those categories,
as they did not include any slogans or visuals directly degrading religious
people or inciting religious hatred.

25. On 25 April 2014 the Supreme Administrative Court dismissed the
applicant company’s appeal. The court held:

“The entirety of the evidence in the present case gives grounds to conclude that the
advertisements displayed by [the applicant company] are clearly contrary to public
morals, because religion, as a certain type of world view, unavoidably contributes to
the moral development of the society; symbols of a religious nature occupy a
significant place in the system of spiritual values of individuals and the society, and
their inappropriate use demeans them [and] is contrary to universally accepted moral
and ethical norms. The form of advertising [chosen by the applicant company] does
not conform to good morals and to the principles of respecting the values of the
Christian faith and its sacred symbols, and [the advertisements] therefore breach
Article 4 8 2 (1) of the Law on Advertising.

In its appeal [the applicant company] alleges that there are no objective grounds to
find that the advertisements offended the feelings of religious people ... It must be
noted that the case file includes a letter by almost one hundred religious individuals,
sent to the Lithuanian Bishops Conference, expressing dissatisfaction with the
advertisements in question. This refutes [the applicant company’s] arguments and
they are thereby dismissed as unfounded.”

3. Application by the President of the Supreme Administrative Court to
reopen the proceedings

26. On 21 August 2014 the President of the Supreme Administrative
Court asked that court to examine whether there were grounds for reopening
the proceedings in the applicant company’s case (see paragraphs 40 and 41
below). He considered that it was necessary to assess whether the decision
of 25 April 2014 (see paragraph 25 above) had adequately addressed the
applicant company’s arguments related to the permissible restrictions of
freedom of expression, guaranteed by the Constitution and various
international legal instruments, and whether it had properly examined the
necessity and proportionality of restricting that freedom, in line with the
relevant case-law of the European Court of Human Rights. The President
submitted that if any such shortcomings were identified, that would give
grounds to believe that the Supreme Administrative Court had incorrectly
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applied the substantive law and that its case-law was developing in an
erroneous direction.

27. On 20 November 2014 a different panel of the Supreme
Administrative Court refused to reopen the proceedings in the applicant
company’s case. It emphasised that proceedings which had been concluded
by a final court decision could be reopened only when there had been a
manifest error in the interpretation or application of the law, and not when it
was merely possible to interpret that law differently.

28. The court observed that the freedom of expression, guaranteed by
the Constitution, was not absolute and could be restricted (see
paragraphs 31 and 42-44 below), and one of the permissible restrictions was
provided in Article 4 § 2 (1) of the Law on Advertising (see paragraph 34
below). It stated that the decision of 25 April 2014 (see paragraph 25 above)
had not denied the applicant company’s right to freedom of expression, but
it had sought to balance that right against public morals, and the latter had
been given priority. The court considered that the decision of 25 April 2014
had not denied the essence of the applicant company’s right and had not
been manifestly disproportionate because the fine had been close to the
minimum provided in law (see paragraph 36 below), so there were no
grounds to find that the law had been interpreted or applied incorrectly.

29. The court further observed that the advertisements had had a purely
commercial purpose and had not been intended to contribute to any public
debate concerning religion or religious symbols. Referring to the judgments
of the European Court of Human Rights in Muller and Others
v. Switzerland (24 May 1988, § 35, Series A no. 133) and
Otto-Preminger-Institut v. Austria (20 September 1994, § 50, Series A
no. 295-A), it stated that it was not possible to discern throughout Europe a
uniform conception of the significance of religion in society and that even
within a single country such conceptions might vary; for that reason it was
not possible to arrive at a comprehensive definition of what constituted a
permissible interference with the exercise of the right to freedom of
expression where such expression was directed against the religious feelings
of others, and a certain margin of appreciation was therefore to be left to the
national authorities in assessing the existence and extent of the necessity of
such interference. The Supreme Administrative Court considered that the
panel which had adopted the decision of 25 April 2014 had taken into
account the fact that Catholicism was the religion of a very big part of the
Lithuanian population and that the use of its most important symbols in the
advertisements, which distorted their meaning, offended the feelings of
religious people.

30. The Supreme Administrative Court thus concluded that the decision
of 25 April 2014 had adequately justified the restriction of the applicant
company’s freedom of expression and had correctly applied Article 4 § 2 (1)
of the Law on Advertising.
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Il. RELEVANT DOMESTIC LAW AND PRACTICE

A. Constitutional and statutory provisions

1. Constitution of the Republic of Lithuania
31. The relevant provisions of the Constitution read:

Article 25

“Everyone shall have the right to have his or her own convictions and freely express
them.

No one must be hindered from seeking, receiving, or imparting information and
ideas.

The freedom to express convictions, as well as to receive and impart information,
may not be limited otherwise than by law when this is necessary to protect human
health, honour or dignity, private life, or morals, or to defend the constitutional order.

The freedom to express convictions and to impart information shall be incompatible
with criminal actions — incitement to national, racial, religious, or social hatred,
incitement to violence or to discrimination, as well as defamation and disinformation.

’

Article 26
“Freedom of thought, conscience, and religion shall not be restricted.

Everyone shall have the right to freely choose any religion or belief and, either alone
or with others, in private or in public, to profess his or her religion, to perform
religious ceremonies, as well as to practise and teach his or her belief.

No one may compel another person or be compelled to choose or profess any
religion or belief.

The freedom to profess and spread religion or belief may not be limited otherwise
than by law and only when this is necessary to guarantee the security of society,
public order, the health or morals of people, or other basic rights or freedoms of the
person.

2

Article 27
“Convictions, practised religion, or belief may not serve as a justification for a crime
or failure to observe laws.”
Article 28

“While implementing his or her rights and exercising his or her freedoms, everyone
must observe the Constitution and laws of the Republic of Lithuania and must not
restrict the rights and freedoms of other people.”
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Article 43

“The State shall recognise the churches and religious organisations that are
traditional in Lithuania; other churches and religious organisations shall be recognised
provided that they have support in society, and their teaching and practices are not in
conflict with the law and public morals.

There shall be no State religion in Lithuania.”

2. Law on Advertising

32. Article 2 § 8 of the Law on Advertising defines advertising as
information, transmitted in any form and through any means, which is
related to economic, commercial, financial or professional activity and
encourages people to obtain goods or use services.

33. Article 3 (Principles of advertising) provides that advertising must
be decent, accurate and clearly recognisable.

34. From 1 January 2001 until 1 August 2013, Article 4 § 2 (General
requirements for advertising) provided:

2. Advertising shall be banned if:
1) it violates public morals;
2) it degrades human honour and dignity;

3) it incites national, racial, religious, gender-based or social hatred or
discrimination, or if it defames or spreads disinformation;

4) it promotes force or aggression, or attempts to cause panic;

5) it promotes behaviour which presents a threat to health, security, and
environment;

6) it abuses superstitions, people’s trust, their lack of experience or knowledge;

7) without a person’s consent it mentions his or her first and last name, opinion,
information about his or her private or social life, or property, or uses his or her
picture;

8) it uses special means and technologies affecting the subconscious;

9) it violates intellectual property rights to creations of literature, art, science, or
related rights.”

35. Article 4 § 2 was amended on 16 May 2013 and the new version
entered into force on 1 August 2013. It remained essentially the same as
before (see paragraph 34 above) but a sub-paragraph 10 was added:

“10) it expresses contempt for religious symbols of religious communities
registered in Lithuania.”

36. At the material time, Article 22 8§ 5 provided that breaches of
Article 4 of the Law on Advertising were punishable by a fine from
LTL 1,000 to LTL 30,000 (approximately EUR 290 to EUR 8,690). In cases
where the breach was of minor importance and had not caused significant
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damage to the interests protected by the Law on Advertising, the SCRPA
could, relying on the principles of equity and reasonableness, give a
warning and not a fine.

3. Code of Advertising Ethics

37. The Code of Advertising Ethics, which was adopted by the
Lithuanian Advertising Agency (a self-governing body composed of
advertising specialists) and is not legally binding, provides in its relevant
parts:

General principles
“Advertising must be lawful, accurate and fair.
Advertising must not breach or ignore laws which are in force.

Advertising must not include statements or visuals degrading human dignity,
offending religious feelings or political convictions, or promoting behaviour which is
dangerous to health and/or the environment.

All advertising must be prepared with social responsibility and conform to the
general requirements of fair competition, applicable to any business.

Advertising must not mislead or harm the consumer or abuse consumers’ trust or
their lack of experience and/or knowledge. Advertising must not erode consumers’
trust in advertising in general.

Advertising must be clearly recognisable and distinguished from other information.”

1. Decency

“Advertising must not breach society’s ethical norms. No advertising may breach
the requirements of good taste, decency and respect for human dignity. Advertising is
not contrary to this Code if it appears offensive to some people. However, advertisers
are recommended to avoid careless words or visuals which may offend many people.

Some advertisements, although conforming to the usual ethical norms, are
considered unpleasant because they express a viewpoint on issues on which society’s
opinion is not uniform. In such instances the advertiser must have regard for social
sensitivity because otherwise he or she risks losing his or her good reputation, and the
advertised product may therefore suffer. The advertisement itself thereby loses its
usefulness and importance.”

13. Religion

“Advertising must not offend the feelings of religious people and/or discredit
philosophical convictions.”

4. Law on Religious Communities and Associations

38. Article 5 of the Law on Religious Communities and Associations
provides that the State recognises nine traditional religious communities and
associations present in Lithuania which form part of its historic, spiritual
and social heritage: Roman Catholic, Greek Catholic, Evangelical Lutheran,
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Evangelical Reformed, Russian Orthodox, Old Believers, Judaist, Sunni
Muslim and Karaite.

39. Article 6 provides that other (non-traditional) religious communities
can be recognised as forming part of the historic, spiritual and social
heritage of Lithuania if they enjoy public support and if their teachings and
rites do not violate the law and public morals. Such recognition means that
the State supports the spiritual, cultural and social heritage of these
religions. Religious communities can request recognition twenty-five years
after their initial registration in Lithuania, and the recognition is granted by
the Parliament. (Since 2001, the Parliament has granted recognition to four
religious communities: the Evangelical Baptist Church, the Seventh-day
Adventist Church, the Evangelical Church of Lithuania and the New
Apostolic Church.)

5. Law on Administrative Proceedings

40. At the material time, Article 153 § 2 (10) and (12) of the Law on
Administrative Proceedings provided that court proceedings which had been
concluded with a final court decision could be reopened when, inter alia,
there was demonstrable evidence that there had been a grave error in the
application of substantive legal norms which might have led to the adoption
of an unlawful decision, or when it was necessary to ensure the uniform
development of the case-law of the administrative courts.

41. At the material time, Article 154 § 2 of the Law on Administrative
Proceedings provided that the President of the Supreme Administrative
Court could, in exceptional situations, submit a suggestion to reopen
proceedings, at the request of the president of a regional administrative
court or upon the receipt of information that there might have been grounds
for reopening.

B. Rulings of the Constitutional Court

42. Inits ruling of 20 April 1995, the Constitutional Court held:

“One of the fundamental human rights is the right to have convictions and freely
express them. The possibility for every human being to formulate freely his or her
own opinion and views, as well as freely disseminate them is the indispensable
condition for the creation and maintenance of democracy. Laws of a democratic State
thus consolidate and protect the subjective right of a human being to have and freely
express his or her convictions. Such laws also consolidate freedom of information as
the objective public need ... Freedom of information is not absolute or encompassing
everything since, while using it, one comes upon such requirements which are
necessary in a democratic society for protecting the constitutional order and human
rights and freedoms. Therefore, limitations on freedom of information may be
established ...”
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43. Inits ruling of 13 February 1997, the Constitutional Court held:

“Conflicts and contradictions sometimes arise between the rights and freedoms of
individuals on the one hand and the interests of the society on the other. In a
democratic society such contradictions are solved by balancing different interests and
seeking not to upset this balance. One of the ways to balance different interests is by
limiting the rights and freedoms of individuals. The Convention for the Protection of
Human Rights and Fundamental Freedoms provides for such a possibility. According
to the Convention and the case-law of the European Court of Human Rights, such
limitations are justified if ... they are lawful and ... necessary in a democratic society.
The requirement of lawfulness means that the limitations have to be set only by means
of a law that is publicly declared; the provisions of the law must be formulated clearly
enough. When defining in law the limitations on individual rights, it is necessary to
take account of the purpose and meaning of a corresponding right (or freedom) and
the conditions of its limitation established in the Constitution. As to whether a
concrete limitation is necessary in a democratic society, firstly, one must find out the
aims of the limitation, and, secondly, find out whether the limitation is proportionate
to the legitimate aim sought.

It is possible [that limiting individual rights will be necessary] in order to avoid
collision with other fundamental rights. In such cases, the validity of the limitations
should be assessed with regard to the criteria of common sense and evident necessity.
It is also important to note that a conflict often arises between essentially equivalent
constitutional legal values. Therefore, in such cases, limitations should not
considerably upset the balance between them.”

44. In its ruling of 10 March 1998, the Constitutional Court held:

“Freedom of expression, as well as freedom of information is not absolute. In that
connection, Article 25 8 3 of the Constitution provides that the freedom to express
convictions, as well as to obtain and disseminate information, may not be limited in
any way other than as established by law, when it is necessary for the safeguard of the
health, honour and dignity, private life, or morals of a person, or for the protection of
the constitutional order.

Thus, it is established in the aforementioned constitutional provision that any
limitation on the freedom of expression and information must always be conceived as
a measure of exceptional nature. The exceptional nature of the limitation means that
one may not interpret the constitutionally established possible grounds for limitation
by expanding them. The necessity criterion as consolidated therein presupposes that in
every instance the nature and extent of the limitation must be in conformity with the
objective sought (requirement for a balance).”

45. In its ruling of 13 June 2000, the Constitutional Court held:

“One of the fundamental individual freedoms is entrenched in Article 26 § 1 of the
Constitution: freedom of thought, conscience and religion shall not be restricted. This
freedom guarantees an opportunity for people holding various views to live in an
open, just and harmonious civil society. Not only is this freedom a self-contained
value of democracy but also an important guarantee that the other constitutional
human rights and freedoms would be implemented in a fully-fledged manner.

Interpreting the provisions of Article 26 of the Constitution in a systemic manner, it
should be noted that the freedom of thought, conscience and religion is inseparable
from the other human rights and freedoms entrenched in the Constitution: the right to
have one’s own convictions and freely express them, freedom to seek, obtain and
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disseminate information and ideas (Article 25 88 1 and 2), ... freedom of culture,
science, research and teaching (Article 42 § 1), as well as the other human rights and
freedoms enshrined in the Constitution.

Freedom of thought, conscience and religion is also inseparable from the principles
established in the Constitution: the equality of persons, the prohibition on granting
privileges, non-discrimination (Article 29 §8 1 and 2), ... the secularity of State and
municipal establishments of teaching and education (Article 40 § 1), the recognition
by the State of traditional Lithuanian churches and religious organisations and other
churches and religious organisations provided that they conform to the criteria
provided for in the Constitution (Article 43 § 1), ... and the absence of a State religion
(Article 4387) ...

Freedom of [thought, conscience and religion] establishes ideological, cultural and
political pluralism. No views or ideology may be declared mandatory and thrust on an
individual, that is to say the person who freely forms and expresses his or her own
views and who is a member of an open, democratic, and civil society. This is an
innate human freedom. The State must be neutral in matters of conviction, it does not
have any right to establish a mandatory system of views.

The State has the duty to ensure that no one encroach upon the spiritual matters of
an individual, that is to say that no one impair his or her innate right to choose a
religion acceptable to him or her, or not to choose any, to change his or her chosen
religion or abandon it ... On the other hand, the State has the duty to ensure that a
believer or a non-believer, either alone or with others, make use of the freedom of
thought, conscience and religion guaranteed to him or her in a way that the rights and
freedoms of other persons would not be violated: under Article 28 of the Constitution,
while exercising their rights and freedoms, persons must observe the Constitution and
the laws, and must not impair the rights and freedoms of other people, while it is
provided in Article 27 of the Constitution that a person’s convictions, professed
religion or faith may justify neither the commission of a crime nor the violation of
law ... [T]he provision of Article 26 § 3 of the Constitution that no person may coerce
another person or be subject to coercion to adopt or profess any religion or faith,
means that no religious or [other] ideas may be forced on an individual against his or
her will ...

Article 43 § 7 of the Constitution establishes the principle of the absence of a State
religion in Lithuania. This constitutional norm and the norm providing that there are
traditional churches and religious organisations in Lithuania, mean that the tradition of
religion should not be identified with its belonging to the State system: churches and
religious organisations do not interfere with the activity of the State, its institutions
and that of its officials, they do not form State policy, while the State does not
interfere  with  the internal  affairs of churches and  religious
organisations ... (Article 43 § 4 of the Constitution).

Interpreting the norm set down in Article 43 § 7 of the Constitution that there shall
not be a State religion in Lithuania ... as well as other constitutional provisions in a
systemic manner, the conclusion should be drawn that the principle of the
separateness (atskirumas) of church and State is established in the Constitution. [This
principle] is the basis of the secularity of the State of Lithuania, its institutions and
their activities. This principle, along with the freedom of convictions, thought,
religion and conscience which is established in the Constitution, together with the
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constitutional principle of equality of all persons and the other constitutional
provisions, determine neutrality of the State in matters of world view and religion.”

46. In its ruling of 29 September 2005, the Constitutional Court held:

“Freedom of information ... encompasses freedom to seek, obtain and impart diverse
information. Information can also encompass such knowledge by imparting which one
strives to exert influence upon the behaviour and choice of people, inter alia, inducing
them to choose, acquire and/or use certain goods or to use certain services, or not to
choose them. The dissemination of such information is commonly referred to as
advertising ... Freedom of information guaranteed by the Constitution includes also
freedom of advertising, inter alia, freedom to advertise goods and services.

All advertising is information; this is a particular type of information. Advertising is
an important means of competition ...

It must be emphasised that disseminated information does not necessarily include
only content of advertising nature or only content of non-advertising nature: it can
contain both such elements.”

1. RELEVANT INTERNATIONAL MATERIALS

47. The relevant provisions of the 1966 International Covenant on Civil
and Political Rights (ICCPR) read:

Article 19
“1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing or in print, in the form of art, or through any other
media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries with it
special duties and responsibilities. It may therefore be subject to certain restrictions,
but these shall only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public), or of
public health or morals.”

Article 20

13

2. Any advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited by law.”

48. On 12 September 2011 the United Nations Human Rights
Committee adopted General Comment No. 34 concerning Article 19 of the
ICCPR, the relevant parts of which read:

“32. The Committee observed in General Comment No. 22, that “the concept of

morals derives from many social, philosophical and religious traditions; consequently,
limitations ... for the purpose of protecting morals must be based on principles not



16

SEKMADIENIS LTD. v. LITHUANIA JUDGMENT

deriving exclusively from a single tradition”. Any such limitations must be understood
in the light of universality of human rights and the principle of non-discrimination.

35. When a State party invokes a legitimate ground for restriction of freedom of
expression, it must demonstrate in specific and individualised fashion the precise
nature of the threat, and the necessity and proportionality of the specific action taken,
in particular by establishing a direct and immediate connection between the
expression and the threat.

48. Prohibitions of displays of lack of respect for a religion or other belief system,
including blasphemy laws, are incompatible with the Covenant, except in the specific
circumstances envisaged in Article 20, paragraph 2, of the Covenant. Such
prohibitions must also comply with the strict requirements of Article 19, paragraph 3,
as well as such Articles as 2, 5, 17, 18 and 26. Thus, for instance, it would be
impermissible for any such laws to discriminate in favour of or against one or certain
religions or belief systems, or their adherents over another, or religious believers over
non-believers. Nor would it be permissible for such prohibitions to be used to prevent
or punish criticism of religious leaders or commentary on religious doctrine and tenets
of faith.”

49. At its 76" Plenary Session, held on 17 and 18 October 2008, the

European Commission for Democracy through Law (the Venice
Commission) adopted the Report “On the Relationship between Freedom of
Expression and Freedom of Religion: The Issue of Regulation and
Prosecution of Blasphemy, Religious Insult and Incitement to Religious

Hatred”. In that Report, the Venice Commission overviewed the national

legislation of several Council of Europe Member States and presented its
conclusions, relying on, inter alia, the case-law of the European Court of
Human Rights. The relevant parts of the Report read:

“76. The Venice Commission underlines ... that it must be possible to criticise
religious ideas, even if such criticism may be perceived by some as hurting their
religious feelings. Awards of damages should be carefully and strictly justified and
motivated and should be proportional, lest they should have a chilling effect on
freedom of expression.

78. A legitimate concern which arises in this respect is that only the religious
beliefs or convictions of some would be given protection. It might be so on account of
their belonging to the religious majority or to a powerful religious minority; of their
being recognised as a religious group. It might also be the case on account of the
vehemence of their reactions to insults ...

81. It must be stressed, however, that democratic societies must not become hostage
to these sensitivities and freedom of expression must not indiscriminately retreat when
facing violent reactions. The threshold of sensitivity of certain individuals may be too
low in certain specific circumstances ... and this should not become of itself a reason
to prevent any form of discussion on religious matters involving that particular
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religion: the right to freedom of expression in a democratic society would otherwise
be jeopardised.

82. The Commission considers that any difference in the application of restrictions
to freedom of expression with a view to protecting specific religious beliefs or
convictions (including as regards the position of a religious group as victim as
opposed to perpetrator) should either be avoided or duly justified.”

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTION

50. The applicant company complained that the fine imposed on it for
the advertisements had breached its right to freedom of expression, as
provided in Article 10 of the Convention, which reads:

“1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This Article shall not
prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society, in the interests of
national security, territorial integrity or public safety, for the prevention of disorder or
crime, for the protection of health or morals, for the protection of the reputation or
rights of others, for preventing the disclosure of information received in confidence,
or for maintaining the authority and impartiality of the judiciary.”

A. Admissibility

51. The Court considers that the application is not manifestly ill-founded
within the meaning of Article 35 8§ 3 (a) of the Convention, nor is it
inadmissible on any other grounds. It must therefore be declared admissible.

B. Merits

1. The parties’ submissions

(a) The Government

52. The Government did not dispute that there had been an interference
with the applicant company’s right to freedom of expression, but they
submitted that that interference had been justified under Article 10 § 2 of
the Convention.
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53. They firstly argued that the interference had been in accordance with
the law —namely, Article 4 § 2 (1) of the Law on Advertising (see
paragraph 34 above) — and that the requirements of that provision had been
sufficiently accessible and foreseeable to the applicant company. They
submitted that the concept of “public morals” was necessarily broad and its
contents could change over time, so it was impossible to provide a precise
definition of public morals in law. The Government acknowledged that
Article 4 § 2 (1) did not prohibit the use of religious symbols or motifs in
advertising per se, as that would be contrary to the principles of pluralism,
tolerance and broadmindedness. However, they argued that morals could be
based on religious views, especially taking into account the historic
importance of Christianity in Lithuania and the number of Christians among
the population (see paragraph 56 below). The Government thus argued that
it should have been sufficiently clear to the applicant company that
advertisements which insulted the feelings of religious people were contrary
to Article 4 § 2 (1) of the Law on Advertising. The Government also
submitted that the subsequent amendment of that provision, establishing an
explicit prohibition of expressing contempt for religious symbols in
advertising (see paragraph 35 above), had been initiated by the Lithuanian
Bishops Conference and had been necessary to make the Law stricter and to
serve “a preventive function”.

54. As for the aim pursued by the interference, the Government
submitted that it had been twofold — protection of morals (the morals arising
from the Christian faith and shared by a substantial part of the Lithuanian
population) and protection of the rights of others (the right of religious
people not to be insulted on the grounds of their beliefs).

55. The Government further contended that the interference had been
necessary in a democratic society and proportionate to the legitimate aims
sought. They submitted that the advertisements had been purely commercial
in nature and had not sought to contribute to any public debate affecting the
general interest (see paragraph 29 above), and the margin of appreciation
left to the national authorities was therefore broader, as acknowledged by
the Court in, among other authorities, Hertel v. Switzerland
(25 August 1998, 8§ 47, Reports of Judgments and Decisions 1998-VI). The
Government also submitted that there was no international or European
consensus on the contents of morality for the purpose of Article 10 § 2 of
the Convention. Relying on the Court’s judgments in Handyside
v. the United Kingdom (7 December 1976, § 48, Series A no. 24), Muller
and Others v. Switzerland (24 May 1988, § 35, Series A no. 133) and
A,Band C v. Ireland ([GC], no.25579/05, § 223, ECHR 2010), they
submitted that domestic authorities, by reason of their direct and continuous
contact with the vital forces of their countries, were better placed than the
international judge to give an opinion on the exact content of the
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requirements of morals in their country, as well as on the necessity of a
restriction intended to meet them.

56. In that connection, the Government submitted that the majority of
the Lithuanian population shared the Christian faith —according to the
national census of 2011, more than 77% of Lithuanian residents indicated
that they were Roman Catholics, whereas another 6% belonged to other
Christian faiths, such as Russian Orthodox, Old Believers and Evangelical
Lutherans. Furthermore, the Roman Catholic Church had had a long-lasting
historical presence in Lithuania, it had significantly influenced the social
and cultural customs and traditions of the population, and had particularly
contributed to the anti-Soviet resistance during the period of occupation and
to the restoration of independence of Lithuania in 1990. The Government
therefore argued that the understanding of “public morals” in Lithuanian
society was closely connected to the morals stemming from the Christian
religious tradition, and that that understanding was shared by a substantial
part of the population.

57. The Government further submitted that visual depiction of Jesus
Christ and the Virgin Mary —key figures of the Christian faith — which
rejected their holiness or mocked them was contrary to the fundamental
principles of that faith. They contended that believers were particularly
sensitive when such figures of fundamental religious importance were used
to advertise a lifestyle which did not respect the religion and its symbols, as
proved by the fact that actual complaints about the advertisements had been
received (see paragraphs 10, 12 and 17 above). In addition, the
advertisements had been displayed on public hoardings in the centre of
Vilnius, some even in the proximity of the Cathedral, and thus religious
people had not had the possibility to make an informed decision to avoid
them.

58. The Government lastly submitted that the domestic courts had
carried out a thorough analysis of the necessity of the impugned measure, in
line with the principles developed in the Court’s case-law and the applicant
company had been given a fine which had been close to the minimum
provided in law (see paragraphs 19 and 36 above), so there were no grounds
to find that the interference had not been proportionate.

(b) The applicant company

59. The applicant company argued that the interference had not been
“prescribed by law” within the meaning of Article 10 § 2 because at the
time when the advertisements were published, the Law on Advertising had
not prohibited the use of religious symbols or motifs in advertising, as
proven by the subsequent amendment of that Law (see paragraphs 34 and 35
above). It submitted that had Article 4 § 2 (1) of the Law on Advertising
foreseeably prohibited inappropriate use of religious symbols in advertising,
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it would have been sufficient to perform a “preventive function” (see
paragraph 53 above) and an amendment would not have been necessary.

60. The applicant company did not contest that the interference
had pursued a legitimate aim. However, it argued that that interference
had not been necessary in a democratic society. Relying on the Court’s
judgments in Wingrove v. the United Kingdom (25 November 1996, § 52,
Reports 1996-V) and Klein v. Slovakia (no. 72208/01, § 47, 31 October
2006), the applicant company contended that the advertisements had not
been gratuitously offensive or profane towards objects of veneration — they
had merely attempted to create a comic effect by using emotional
interjections commonly used in spoken Lithuanian. It submitted that neither
the domestic authorities which had examined its case, nor the Government
in their submissions to the Court had elaborated what exactly in the
advertisements had been offensive to public morals, other than the very fact
that they had resembled religious figures — however, that in itself could not
have been a sufficient reason to ban such advertisements in a secular and
democratic State.

61. The applicant company also argued that, in the absence of a State
religion in Lithuania, no single faith could claim to be the source of public
morals, and that public morals could not be equated to religious morals. It
submitted that Article 43 of the Constitution clearly distinguished between
religious teachings and public morals, and gave primacy to the latter (see
paragraph 31 above). It argued that the Government’s submission that the
moral choices of a large part of Lithuanian society were influenced by
religion (see paragraph 56 above) had not been substantiated by any
empirical evidence — to the contrary, one of the studies referred to by the
Government had concluded that many Lithuanians considered themselves
members of the Roman Catholic Church only in a “formal manner” and that
religious tradition had limited impact on their lives. The applicant company
submitted that approximately a hundred individuals who had complained
about the advertisements (see paragraphs 10, 12 and 17 above) could not be
considered representative of the approximately 77% of the Lithuanian
population who considered themselves Catholic; furthermore, the public
reaction to the advertisements had not been uniform — several public figures
and scholars had expressed their support to the advertisements and
disappointment with the domestic court decisions. The applicant company
thus argued that the small number of complaints had not been indicative of
the overall sentiment of the population, and thus the interference with its
right to freedom of expression could not be justified by the need to protect
public morals. It lastly submitted that even if some believers had been
offended, freedom of expression also extended to ideas which shock, offend
or disturb. Accordingly, the applicant company contended that the national
authorities had overstepped their margin of appreciation.
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2. The Court’s assessment

(a) Whether there was an interference

62. The parties agreed that the fine imposed on the applicant company
on account of the fact that the advertisements which it had displayed had
been held to be contrary to public morals (see paragraphs 19 and 52 above)
constituted an interference with its right to freedom of expression. The
Court sees no reason to hold otherwise.

(b) Whether the interference was prescribed by law

(i) Relevant general principles

63. The Court reiterates that the expression “prescribed by law” in the
second paragraph of Article 10 not only requires that the impugned measure
should have a legal basis in domestic law, but also refers to the quality of
the law in question, which should be accessible to the person concerned and
foreseeable as to its effects (see, among many other authorities, Delfi AS
v. Estonia [GC], no. 64569/09, § 120, ECHR 2015, and the cases cited
therein).

64. As regards the requirement of foreseeability, the Court has
repeatedly held that a norm cannot be regarded as a “law” within the
meaning of Article 10 § 2 unless it is formulated with sufficient precision to
enable a person to regulate his or her conduct. That person must be able — if
need be with appropriate advice — to foresee, to a degree that is reasonable
in the circumstances, the consequences which a given action may entail.
Those consequences need not be foreseeable with absolute certainty. Whilst
certainty is desirable, it may bring in its train excessive rigidity, and the law
must be able to keep pace with changing circumstances. Accordingly, many
laws are inevitably couched in terms which, to a greater or lesser extent, are
vague, and whose interpretation and application are questions of practice
(see Peringek v. Switzerland [GC], no. 27510/08, 88 131-33, ECHR 2015
(extracts), and Satakunnan Markkinapdrssi Oy and Satamedia Oy
v. Finland [GC], no. 931/13, § 143, ECHR 2017 (extracts)).

65. The level of precision required of domestic legislation —which
cannot provide for every eventuality — depends to a considerable degree on
the content of the law in question, the field it is designed to cover and the
number and status of those to whom it is addressed. The Court has found
that persons carrying on a professional activity, who are used to having to
proceed with a high degree of caution when pursuing their occupation, can
on this account be expected to take special care in assessing the risks that
such activity entails (see Delfi AS, § 122, and Satakunnan Markkinaporssi
Oy and Satamedia Oy, 88 144-45, both cited above).
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(ii) Application of the above principles in the present case

66. In the present case, the impugned interference was based on
Article 4 8 2 (1) of the Law on Advertising which prohibited advertising
that “violates public morals” (see paragraph 34 above). The Court agrees
with the Government that the concept of public morals is necessarily broad
and subject to change over time, and as a result, a precise legal definition
may not be possible (see paragraph 53 above). It considers that it would be
unrealistic to expect the national legislature to enumerate an exhaustive list
of actions which violate public morals (see, mutatis mutandis, Kudrevicius
and Others v. Lithuania [GC], no. 37553/05, § 113, ECHR 2015).

67. At the same time, the Court observes that the Government had
acknowledged that not every use of religious symbols in advertising would
violate public morals under Article 4 § 2 (1) of the Law on Advertising (see
paragraph 53 above). It appears that the applicant company’s case was the
first in which the domestic courts applied the concept of public morals to
the use of religious symbols in advertising — the courts examining the case
did not refer to any previous domestic case-law and nor did the parties
provide any examples of such case-law to the Court (compare and contrast
Miller and Others, cited above, 8§ 29). The Court acknowledges that the
very fact that the applicant company’s case was the first of its kind does not,
as such, make the interpretation of the law unforeseeable, as there must
come a day when a given legal norm is applied for the first time (see
Kudrevicius and Others, 88 114-15, and Peringek, § 138, both cited above).
Nonetheless, it has doubts as to whether the interpretation given by the
domestic courts in the present case — namely, that the advertisements
violated public morals because the use of religious symbols in them was
“inappropriate” and “distorted the meaning” of those symbols (see
paragraphs 23 and 25 above) — could reasonably have been expected. The
Court cannot stay blind to the fact that, while the applicant company’s case
was still ongoing, the national authorities felt the need to amend the Law on
Advertising in order to establish an explicit prohibition on advertising
which expressed “contempt for religious symbols” (see paragraph 35
above). It takes note of the applicant company’s argument that such an
amendment would not have been necessary had the prohibition of
inappropriate use or contempt for religious symbols been established in
Acrticle 4 8 2 (1) with sufficient foreseeability (see paragraph 59 above).

68. However, the Court considers that in the present case the issue with
the quality of law is secondary to the question of the necessity of the
impugned measure in the applicant company’s case (see, mutatis mutandis,
Bayev and Others v. Russia, nos. 67667/09 and 2 others, 88 63-64,
20 June 2017). It therefore finds it not necessary to decide whether in the
present case the interference was prescribed by law within the meaning of
Article 10 § 2 and will proceed to examine whether it pursued a legitimate
aim and was necessary in a democratic society.
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(c) Whether the interference pursued a legitimate aim

69. The Government submitted that the aim pursued by the interference
had been twofold — protection of morals arising from the Christian faith and
shared by a substantial part of the Lithuanian population, and protection of
the right of religious people not to be insulted on the grounds of their beliefs
(see paragraph 54 above). The applicant company did not contest that
submission (see paragraph 60 above). The Court therefore accepts that the
impugned interference sought a legitimate aim within the meaning of
Article 10 8§ 2 of the Convention.

(d) Whether the interference was necessary in a democratic society

(i) Relevant general principles

70. The Court has consistently held that freedom of expression
constitutes one of the essential foundations of a democratic society and one
of the basic conditions for its progress and for each individual’s
self-fulfilment. Subject to paragraph 2 of Article 10, it is applicable not only
to “information” or “ideas” that are favourably received or regarded as
inoffensive or as a matter of indifference, but also to those that offend,
shock or disturb. Such are the demands of pluralism, tolerance and
broadmindedness without which there is no “democratic society”. As
enshrined in Article 10, freedom of expression is subject to exceptions
which must, however, be construed strictly, and the need for any restrictions
must be established convincingly (see Von Hannover v. Germany (no. 2)
[GC], nos. 40660/08 and 60641/08, § 101, ECHR 2012; Bédat
v. Switzerland [GC], no. 56925/08, § 48, ECHR 2016; and Satakunnan
Markkinaporssi Oy and Satamedia Qy, cited above, § 124).

71. The adjective “necessary”, within the meaning of Article 10 § 2,
implies the existence of a “pressing social need”. The Contracting States
have a certain margin of appreciation in assessing whether such a need
exists, but it goes hand in hand with European supervision, embracing both
the legislation and the decisions applying it, even those given by an
independent court. The Court is therefore empowered to give the final ruling
on whether a “restriction” is reconcilable with freedom of expression as
protected by Article 10 (see Mouvement raélien suisse v. Switzerland [GC],
no. 16354/06, 8§ 48, ECHR 2012 (extracts); Animal Defenders International
v. the United Kingdom [GC], no. 48876/08, § 100, ECHR 2013 (extracts);
and Beédat, cited above, § 48).

72. The Court’s task, in exercising its supervisory jurisdiction, is not to
take the place of the competent national authorities but rather to review
under Article 10 the decisions they delivered pursuant to their power of
appreciation. This does not mean that the supervision is limited to
ascertaining whether the respondent State exercised its discretion
reasonably, carefully and in good faith; what the Court has to do is to look
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at the interference complained of in the light of the case as a whole and
determine whether it was “proportionate to the legitimate aim pursued” and
whether the reasons adduced by the national authorities to justify it are
“relevant and sufficient”. In doing so, the Court has to satisfy itself that the
national authorities applied standards which were in conformity with the
principles embodied in Article 10 and, moreover, that they relied on an
acceptable assessment of the relevant facts (see Mouvement raélien Suisse,
cited above, § 48; Morice v. France [GC], no. 29369/10, § 124,
ECHR 2015; and Med:zlis Islamske Zajednice Bréko and Others v. Bosnia
and Herzegovina [GC], no. 17224/11, § 75, 27 June 2017).

73. The Court further reiterates that the breadth of the Contracting
States’ margin of appreciation varies depending on a number of factors,
among which the type of speech at issue is of particular importance. It has
consistently held that there is little scope under Article 10 § 2 of the
Convention for restrictions on political speech or on debate on matters of
public interest (see Baka v. Hungary [GC], no. 20261/12, § 159,
ECHR 2016, and Satakunnan Markkinapdrssi Oy and Satamedia Oy, cited
above, 8 167). However, a wider margin of appreciation is generally
available to the Contracting States when regulating freedom of expression in
relation to matters liable to offend intimate personal convictions within the
sphere of morals or, especially, religion (see Wingrove, cited above, § 58,
and Murphy v. Ireland, no. 44179/98, § 67, ECHR 2003-1X (extracts)).
Similarly, States have a broad margin of appreciation in the regulation of
speech in commercial matters or advertising (see markt intern Verlag GmbH
and Klaus Beermann v. Germany, 20 November 1989, § 33, Series A
no. 165; Hertel, cited above, § 47; and Mouvement raélien Suisse, cited
above, § 61).

74. The Court lastly reiterates that, as paragraph 2 of Article 10
expressly recognises, the exercise of the freedom of expression carries with
it duties and responsibilities. Amongst them, in the context of religious
beliefs, is the general requirement to ensure the peaceful enjoyment of the
rights guaranteed under Article 9 to the holders of such beliefs including a
duty to avoid as far as possible an expression that is, in regard to objects of
veneration, gratuitously offensive to others and profane (see
Otto-Preminger-Institut v. Austria, 20 September 1994, § 49, Series A
no. 295-A; Murphy, cited above, § 65; 7.4. v. Turkey, no. 42571/98, § 24,
ECHR 2005-VIII; Giniewski v. France, no. 64016/00, § 43, ECHR 2006-I;
and Klein, cited above, § 47).

(if) Application of the above principles in the present case

75. Turning to the circumstances of the present case, the Court firstly
observes that in its submissions the applicant company did not dispute that
the persons depicted in the advertisements resembled religious figures
(contrast to its position before the domestic authorities in paragraphs 14, 17
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and 20 above). The Court is likewise of the view that all the visual elements
of the advertisements taken together (see paragraphs 7-9 above) created an
unmistakable resemblance between the persons depicted therein and
religious figures.

76. It further observes that the advertisements had a commercial
purpose — to advertise a clothing line — and were not intended to contribute
to any public debate concerning religion or any other matters of general
interest (see paragraphs 6, 14, 17, 20, 29 and 55 above). Accordingly, the
margin of appreciation accorded to the national authorities in the present
case is broader (see paragraph 73 above). Nonetheless, such margin is not
unlimited and the Court has to assess whether the national authorities did
not overstep it.

77. Having viewed the advertisements for itself, the Court considers that
at the outset they do not appear to be gratuitously offensive or profane, nor
do they incite hatred on the grounds of religious belief or attack a religion in
an unwarranted or abusive manner (see paragraphs 7-9 above; compare and
contrast Miller and Others, cited above, 8 36; Otto-Preminger-Institut,
cited above, § 56; Wingrove, cited above, § 57; 1. 4. v. Turkey, cited above,
8 29; Klein, cited above, 8§ 49; and Balsyté-Lideikiené v. Lithuania,
no. 72596/01, 8 79, 4 November 2008; see also Aydin Tatlav v. Turkey,
no. 50692/99, § 28, 2 May 2006). The domestic courts and other authorities
which examined the applicant company’s case did not make any explicit
findings to the contrary.

78. The Court has previously held that it is not to be excluded that an
expression, which is not on its face offensive, could have an offensive
impact in certain circumstances (see Murphy, cited above, § 72). It was
therefore for the domestic courts to provide relevant and sufficient reasons
why the advertisements, which, in the Court’s view, were not on their face
offensive, were nonetheless contrary to public morals (see, mutatis
mutandis, VgT Verein gegen Tierfabriken v. Switzerland, no. 24699/94,
88 75-76, ECHR 2001-V1). The Court also notes that, as submitted by the
Government, not every use of religious symbols in advertising would
violate Article 482 (1) of the Law on Advertising (see paragraph 53
above), which means that at least some explanation as to why the particular
form of expression chosen by the applicant company was contrary to public
morals was required by domestic law as well.

79. However, the Court cannot accept the reasons provided by the
domestic courts and other authorities as relevant and sufficient. The
authorities considered that the advertisements were contrary to public
morals because they had used religious symbols “for superficial purposes”,
had “distort[ed] [their] main purpose” and had been “inappropriate” (see
paragraphs 13, 23 and 25 above). In the Court’s view, such statements were
declarative and vague, and did not sufficiently explain why the reference to
religious symbols in the advertisements was offensive, other than for the
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very fact that it had been done for non-religious purposes (see, mutatis
mutandis, Giniewski, cited above, 88 52-53, and Terentyev v. Russia,
no. 25147/09, 822, 26January 2017; compare and contrast
Balsyté-Lideikiené, cited above, 8 80). It also observes that none of the
authorities addressed the applicant company’s argument that the names of
Jesus and Mary in the advertisements had been used not as religious
references but as emotional interjections common in spoken Lithuanian,
thereby creating a comic effect (see paragraphs 14, 17, 20 and 24 above; see
also, mutatis mutandis, Vereinigung Bildender Kinstler v. Austria,
no. 68354/01, 833, 25January 2007), although it appears that those
emotional interjections must have been known to them.

80. The Court takes particular issue with the reasoning provided in the
decision of the SCRPA, which was subsequently upheld by the domestic
courts in its entirety. The SCRPA held that the advertisements “promot[ed]
a lifestyle which [was] incompatible with the principles of a religious
person” (see paragraph 18 above), without explaining what that lifestyle
was and how the advertisements were promoting it, nor why a lifestyle
which is “incompatible with the principles of a religious person” would
necessarily be incompatible with public morals. The Court observes that
even though all the domestic decisions referred to “religious people”, the
only religious group which had been consulted in the domestic proceedings
had been the Roman Catholic Church (see paragraph 16 above), despite the
presence of various other Christian and non-Christian religious communities
in Lithuania (see paragraphs 38, 39 and 56 above). In this connection, the
Court notes that the Constitutional Court of Lithuania has held that “no
views or ideology may be declared mandatory and thrust on an individual”
and that the State “does not have any right to establish a mandatory system
of views” (see paragraph 45 above). It also draws attention to the position of
the United Nations Human Rights Committee that limitations of rights for
the purpose of protecting morals must be based on principles not deriving
exclusively from a single tradition (see paragraph 48 above).

81. The Court further observes that some of the authorities gave
significant weight to the fact that approximately one hundred individuals
had complained about the advertisements (see paragraphs 18 and 25 above).
It has no reason to doubt that those individuals must have been genuinely
offended. However, the Court reiterates that freedom of expression also
extends to ideas which offend, shock or disturb (see the references provided
in paragraph 70 above). It also reiterates that in a pluralist democratic
society those who choose to exercise the freedom to manifest their religion
cannot reasonably expect to be exempt from all criticism. They must
tolerate and accept the denial by others of their religious beliefs and even
the propagation by others of doctrines hostile to their faith (see
Otto-Preminger-Institut, § 47, and 7.4. v. Turkey, § 28, both cited above; see
also the position of the Venice Commission in paragraph 49 above). In the
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Court’s view, even though the advertisements had a commercial purpose
and cannot be said to constitute “criticism” of religious ideas (see
paragraph 76 above), the applicable principles are nonetheless similar (in
this connection see in particular the findings of the domestic authorities that
the advertisements “encourage[d] a frivolous attitude towards the ethical
values of the Christian faith” in paragraph 18 above).

82. The Government in their observations argued that the advertisements
must have also been considered offensive by the majority of the Lithuanian
population who shared the Christian faith (see paragraph 56 above),
whereas the applicant company contended that one hundred individuals
could not be considered representative of such a majority (see paragraph 61
above). In the Court’s view, it cannot be assumed that everyone who has
indicated that he or she belongs to the Christian faith would necessarily
consider the advertisements offensive, and the Government have not
provided any evidence to the contrary. Nonetheless, even assuming that the
majority of the Lithuanian population were indeed to find the
advertisements offensive, the Court reiterates that it would be incompatible
with the underlying values of the Convention if the exercise of Convention
rights by a minority group were made conditional on its being accepted by
the majority. Were this so, a minority group’s rights to, inter alia, freedom
of expression would become merely theoretical rather than practical and
effective as required by the Convention (see, mutatis mutandis, Barankevich
v. Russia, no.10519/03, §31, 26July2007; Alekseyev v.Russia,
nos. 4916/07 and 2 others, § 81, 21 October 2010; and Bayev and Others,
cited above, § 70).

83. Accordingly, the Court concludes that the domestic authorities failed
to strike a fair balance between, on the one hand, the protection of public
morals and the rights of religious people, and, on the other hand, the
applicant company’s right to freedom of expression. The wording of their
decisions —such as “in this case the game has gone too far” (see
paragraph 11 above), “the basic respect for spirituality is disappearing” (see
paragraph 15 above), “inappropriate use [of religious symbols] demeans
them [and] is contrary to universally accepted moral and ethical norms” (see
paragraph 25 above) and “religious people react very sensitively to any use
of religious symbols or religious persons in advertising” (see
paragraphs 11, 13, 15 and 18 above) — demonstrate that the authorities gave
absolute primacy to protecting the feelings of religious people, without
adequately taking into account the applicant company’s right to freedom of
expression.

84. There has therefore been a violation of Article 10 of the Convention.
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Il. APPLICATION OF ARTICLE 41 OF THE CONVENTION

85. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage

86. The applicant company claimed 580 euros (EUR) in respect of
pecuniary damage, corresponding to the amount of the fine imposed on it in
the administrative proceedings.

87. The Government submitted that a finding of a violation by the Court
constituted grounds for reopening the domestic proceedings against the
applicant company, so a monetary award was not necessary.

88. The Court notes that the fine imposed in the administrative
proceedings was a penalty incurred by the applicant company in connection
with the exercise of its freedom of expression and is directly related to the
violation found in this case. Given the nature of the applicant company’s
complaint under Article 10 of the Convention and the reasons for which it
has found a violation of that Article, the Court considers that in the present
case the most appropriate way to repair the consequences of that violation
would be to award the applicant company pecuniary damages. It therefore
grants the applicant company’s claim in full and awards it EUR 580.

B. Costs and expenses

89. The applicant company did not submit any claim in respect of costs
and expenses. The Court therefore makes no award under this head.

C. Default interest

90. The Court considers it appropriate that the default interest rate
should be based on the marginal lending rate of the European Central Bank,
to which should be added three percentage points.

FOR THESE REASONS, THE COURT, UNANIMOUSLY,
1. Declares the application admissible;

2. Holds that there has been a violation of Article 10 of the Convention;
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3. Holds

(a) that the respondent State is to pay the applicant company, within
three months from the date on which the judgment becomes final in
accordance with Article 4482 of the Convention, EUR 580 (five
hundred and eighty euros), plus any tax that may be chargeable, in
respect of pecuniary damage;

(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amount at a rate
equal to the marginal lending rate of the European Central Bank during
the default period plus three percentage points.

Done in English, and notified in writing on 30 January 2018, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Marialena Tsirli Ganna Yudkivska
Registrar President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the separate opinion of Judge De Gaetano is annexed to
this judgment.

G.Y.
M.T.
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CONCURRING OPINION OF JUDGE DE GAETANO

1. While | agree that in this case there has been a violation of Article 10
of the Convention, it is pertinent to underscore the very narrow ground on
which this violation is based. It should be clear from paragraphs 79 to 83 of
the judgment that the problem in this case was the insufficiency of the
reasons provided by the domestic courts in their considerations upholding
the SCRPA’s decision. This judgment does not give carte blanche to the use
of religious symbols, whatever the medium, context or message intended or
tending to be conveyed, whether directly or otherwise. As was stated in § 26
of LA. v. Turkey (no. 42571/98, § 26, ECHR 2005-VIII), a “State may ...
legitimately consider it necessary to take measures aimed at repressing
certain form of conduct, including the imparting of information and ideas,
judged incompatible with respect for the freedom of thought, conscience
and religion of others...”. In the instant case, however, there was nothing in
the three adverts in question (which, incidentally, can still be viewed online)
which could, by any stretch of the imagination, be considered as either
offensive, much less as amounting to any form of vilification of religion or
religious symbols, and which could be construed as justifying an
interference “for the protection of ... the rights of others”. The fact that the
head of the male figure bore some resemblance to the way in which the
image of Christ is depicted in classical art, and the use of the words “Jesus”
and “Mary” (see paragraphs 7-9 of the judgment) cannot conceivably, by or
of themselves, or in combination, be regarded as violating “public morals”.
Moreover, the very fact that both the male and the female figure in the
adverts displayed tattoos should have been indicative that those figures
could not be considered as representations of the historical Jesus Christ or
the Virgin Mary — see Leviticus 19:28. This point does not appear to have
been given appropriate weight by anyone.

2. In short, this is a case which should not even have been brought to the
attention of the SCRPA. What is even more surprising is that the “warning”,
as it were, by the President of the Supreme Administrative Court (see
paragraph 26) was dismissed for reasons which appear to be totally
detached from reality (see paragraphs 28 and 29).

3. Finally, if the adverts were considered as somehow inappropriate, one
wonders whether it would have been more effective to advise the faithful to
boycott the firm using the adverts, rather than to provoke court litigation
which twice ended up before the Supreme Administrative Court.



